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Burden Reduction rule


1.
Although EPA states in the preamble that all the changes in RCRA permits generated by this rule can be made through Class 1 permit modifications, the list added to Appendix I does not include several of the Burden Reduction amendments.  Some examples are:

264.16

The entire list in 264.73(b)(6) and (b)(18)

Changes in Subpart G and H

264.195(d)

264.347(d)

266.102(e)(10)

In addition, Section O.3 allows changes to 264.1061(d) and 264.1062(a)(2), but the language for those provisions was completely deleted.  EPA should remove the reference to 264.1061(d) and change the second reference to 264.1062(a).  

There are a couple of other instances [264.56(i) (deleted entirely) and 264.1061(b) (deleted partially and renumbered)] in which the agency deleted provisions.  If references to these provisions are included in permits, these are no longer valid and need to be modified.  To accomplish this, we suggest the following addition to Section O of the Appendix: 
6.  Changes to remove other requirements deleted by Burden Reduction amendments.

2. In its original Burden Reduction amendments, EPA proposed amendments to 40 CFR 264.16 and 265.16 concerning the content of training records retained for the life of a facility.  This proposal elicited two categories of comments.  States opposed the proposed content changes.  Industry commenters generally supported the content changes, but also suggested that EPA extend the overall Paperwork Reduction Act rationale for the Burden Reduction Rule to also address the retention time for training records.  

In the Final Rule, EPA conceded that the states made a strong case for keeping the training content of the record as defined in what EPA proposed to change [264/5.16(a), 264/5.16(d)], and abandoned these proposed amendments.  CRWI does not see, however, where any state opposed changes to 264/5.16(e) concerning length of time to keep the training records.  We respectfully request EPA to revisit all comments on the issue of retention time for training records to fully consider whether the regulated community could realize paperwork Burden Reduction benefits without jeopardizing human health or the environment.   
In searching both volumes of the response to comment documents, CRWI could find no objections  to a change in the length of time to maintain the training record.  No state actually discussed any support of or objection to any change to 264/265.16(e); they were silent on the reference.  In contrast, there were many non-state commenters (Lion Technologies, SOCMA, NAM, ACC, Dow, Bethlehem Steel, and CRWI) that directly referenced 264/265.16(e) and were explicit in their desire for a three year limit on the record.  In general, the EPA response was that the states persuaded them to make no changes to 264/265.16(d)(1)-(3).  The only direct EPA response to the regulated communities’ retention time concerns appears in response to a SOCMA comment reproduced in Burden Reduction Final Rule Response to Comments Volume I, at page 159:

The Agency disagrees with the commenter’s suggestion [that employee training records need be retained for only three years]. Presently, the regulations

state that for current personnel, training records must be kept until closure of the facility, and that training records on former employees must be kept for at least three years from the date the employee last worked at the facility. The Agency feels that this in the appropriate amount of time that these records should be maintained.
This response provides no rationale, and reveals no regulatory necessity or practical utility for life-of-the-facility retention of RCRA training records.  Such dismissive treatment of legitimate industry concerns regarding the costs of needless record retention is contrary to the intent of the Paperwork Work Reduction Act and this Burden Reduction initiative.  

This is an important issue to CRWI reflecting the costly burden shouldered by the regulated community to maintain records that serve no purpose in the shared mission of environmental protection.  We respectfully ask EPA to re-examine the comments on this issue and to reconsider CRWI’s and other’s concerns regarding the regulatory retention time requirements for training records.

3.
CRWI generally supports EPA’s deletion of obsolete regulatory language from 264.193(a), but believes further clarifications are in order.  The revised language provides:

(a) In order to prevent the release of hazardous waste or hazardous constituents to the environment, secondary containment that meets the requirements of this section must be provided (except as provided in paragraphs (f) and (g) of this section):

(1) For all new and existing tank systems or components, prior to their being put into service.

(2) For tank systems that store or treat materials that become hazardous wastes, within two years of the hazardous waste listing, or when the tank system has reached 15 years of age, whichever comes later.

First, we note that adding the phrase “and existing” to (a)(1), seems to contradict the regulatory command to provide secondary containment for tank systems “prior to their being put into service”.  If you have an existing tank, then you must have had secondary containment before the existing tank was put in service.  We don't understand how you can have something for an existing tank before the existing tank existed.  

We do not believe that there is any need to even mention “existing” tank systems in (a)(1).  If there is a needed language change to protect the status of existing tanks and what was done with them in the past, this protection should go in the definition itself in 260.10 and not be included in 264.193.  Since “existing tank system” has its own definition and time stamp of 7/14/1986 in 260.10, and since any delayed compliance dates have probably expired, we see no need for “and existing” to be included in (a)(1) and suggest it be removed.  Based on this information, we believe that 264.193 need only address “new tank systems” and “newly-regulated tank systems” and not existing tank systems.

Second, the revisions to (a)(2) seems to imply that "listing" is the only way a tank can become newly-regulated.  A characteristic can pull a tank into RCRA jurisdiction as well.  This omission needs to be addressed.

Finally, the definition of "existing tank system or existing component" did not change and still has the time stamp of 7/14/1986.  However, many tanks that existed on that date did not have secondary containment until some time afterwards.  This new change would indicate that those tanks were out of compliance on 7/14/1986 and for every day after that until they had containment.  EPA might believe that no inspector would try to thread a needle that old, but they may not know how vigorously some inspectors pursue this sort of thing.  

 

Similar changes need to be considered for 265.193(a).
 

4.
265.52(b) – The current language states that if you modify a non-RCRA part of an Integrated Contingency Plan, then you do not have to do a RCRA permit modification.  This wording is the same as in 264.52(b).  However unlike Part 264, a facility that is subject to Part 265 would not have a RCRA permit to modify (either exempt from permitting such as 90-day operation or waiting to get one if interim-status).  Since the facility does not have a RCRA permit to be modified, we suggest that the last sentence be dropped.

When modifications are made to non-RCRA provisions in an integrated contingency plan, the changes do not trigger the need for a RCRA permit modification.

5.
There appears to be a couple of typographical error in 265.73(b)(6).  The second section listed is 265.94.  Since this is a part of Subpart F mentioned just prior to the list, it appears to be redundant.  In addition, the reference to 264.347 was removed from the 264.73(b)(6) but the reference to 265.347 was not removed from 265.73(b)(6).  We believe that this was an oversight by the Agency.  We suggest the Agency check these citations and correct as appropriate.
6.
We do not understand the need for all of the Subpart F cross-references in the new 265.73(b)(15).  Since Subpart F is already in 265.73(b)(6) and then excepted out of the 3 year retention time because of the revised "until closure" language at that reference for Subpart F records, it seems redundant to put several Subpart F cross-references in the new 265.73(b)(15).  We believe that one location for Subpart F records should be adequate. 

7.
We do not understand the need to add the "until closure" language in 265.90(d)(1).  This seems redundant to both the Subpart F exception in 265.73(b)(6) and the cross-reference in the new 265.73(b)(15).  We have the same comment about the "until closure" language added to 265.90(d)(3) and 265.93(d)(2) and (d)(5).  When the Agency places the same requirement or a variation of the same requirement in multiple places, it becomes confusing.  We believe that all are adequately covered by the exception in 265.73(b)(6) for ground water monitoring records. 

8.
There is a minor typo in 268.7(a).  When EPA added the parenthetical on an alternative for generators, the closing parenthesis was left out (71 FR 16913, middle column).  


